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Government. The scope and detail of 
this documentation shall be consistent 
with the nature, dollar value, and com-
plexity of the purchase. 

(h) The Heads of the Contracting Ac-
tivities shall assure that the con-
tracting activity establishes and main-
tains files of the documents associated 
with the review and approval of sub-
contract actions subject to DOE review 
and approval. Those files shall include, 
among other necessary documentation, 
an appraisal of the proposed action by 
the contracting activity and a copy of 
the approving or disapproving docu-
ment forwarded to the management 
and operating contractor, including a 
listing of any deficiencies, a listing of 
any required corrective actions, any 
suggestions, or other relevant com-
ments.

970.4401–3 Advance notification. 
(a) Contracting officers shall assure 

that the written description of the 
management and operating contrac-
tor’s purchasing system and methods 
provides for advance notice to the DOE 
contracting officer of the proposed 
award of the following specified types 
of subcontracts, except as stated in 
paragraph (b) of this subsection: 

(1) Pursuant to section 304(b) of the 
Federal Property and Administrative 
Service Act of 1949, as amended (41 
U.S.C. 254(b)): 

(i) Cost reimbursement-type sub-
contracts of any award value; and 

(ii) Fixed price-type subcontracts 
which exceed the simplified acquisition 
threshold, or 5 percent of the total esti-
mated cost of the prime contract. 

(2) Purchases from contractor-affili-
ated sources over a value established 
by the HCA. 

(b) Pursuant to section 602(d)13 of the 
Act (40 U.S.C. 474(13)) referred to in 
paragraph (a) of this section, the ad-
vance notification requirement for the 
types of purchases listed in paragraphs 
(a) (1) and (2) of this subsection shall 
not apply to subcontracts relating to 
functions derived from the Atomic En-
ergy Commission. 

(c) The advance notice shall contain, 
at a minimum, a description of work, 
estimated cost, type of contract or re-
imbursement provisions, and extent of 
competition, or justification for a non-

competitive purchase procurement. 
The contracting officer may at any 
time request additional information 
that must be furnished promptly and 
prior to award of the subcontract.

970.4402 Contractor purchasing sys-
tem.

970.4402–1 Policy. 

(a) DOE contracts for the manage-
ment and operation of its facilities, the 
design and production of nuclear weap-
ons, energy research and development, 
and the performance of other services. 
These management and operating 
(M&O) contractors have been selected 
for their technical and managerial ex-
pertise and are expected to bring to 
bear these technical and managerial 
skills to accomplish the significant 
Federal mission(s) described in their 
contracts with, and work plans ap-
proved by, DOE. 

(b) Purchasing done by management 
and operating contractors is one area 
in which the particular skills of the 
contractors will be brought to bear in 
order to more readily accomplish the 
contractors’ assigned missions. The 
contracting procedures of the contrac-
tor’s organization, therefore, form the 
basis for the development of a pur-
chasing system and methods that will 
comply with its contract with DOE and 
this subpart.

970.4402–2 General requirements. 

The following shall apply to the pur-
chasing systems of management and 
operating contractors: 

(a) The objective of a management 
and operating contractor’s purchasing 
system is to deliver to its customers on 
a timely basis those best value prod-
ucts and services necessary to accom-
plish the purposes of the Government’s 
contract. To achieve this objective, 
contractors are expected to use their 
experience, expertise and initiative 
consistent with this subpart. 

(b) The purchasing systems and 
methods used by management and op-
erating contractors shall be well-de-
fined, consistently applied, and shall 
follow purchasing practices appro-
priate for the requirement and dollar 
value of the purchase. It is anticipated 
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that purchasing practices and proce-
dures will vary among contractors and 
according to the type and kinds of pur-
chases to be made. 

(c) Contractor purchases are not Fed-
eral procurements, and are not directly 
subject to the Federal Acquisition Reg-
ulations in 48 CFR. Nonetheless, cer-
tain Federal laws, Executive Orders, 
and regulations may affect contractor 
purchasing, as required by statute, reg-
ulation, or contract terms and condi-
tions. 

(d) Contractor purchasing systems 
shall identify and apply the best in 
commercial purchasing practices and 
procedures (although nothing precludes 
the adoption of Federal procurement 
practices and procedures) to achieve 
system objectives. Where specific re-
quirements do not otherwise apply, the 
contractor purchasing system shall 
provide for appropriate measures to en-
sure the: 

(1) Acquisition of quality products 
and services at fair and reasonable 
prices; 

(2) Use of capable and reliable sub-
contractors who either: 

(i) Have track records of successful 
past performance, or 

(ii) Can demonstrate a current supe-
rior ability to perform; 

(3) Minimization of acquisition lead-
time and administrative costs of pur-
chasing; 

(4) Use of effective competitive tech-
niques; 

(5) Reduction of performance risks 
associated with subcontractors, and fa-
cilitation of quality relationships 
which can include techniques such as 
partnering agreements, ombudsmen, 
and alternative disputes procedures; 

(6) Use of self-assessment and 
benchmarking techniques to support 
continuous improvement in pur-
chasing; 

(7) Maintenance of the highest profes-
sional and ethical standards; 

(8) Maintenance of file documenta-
tion appropriate to the value of the 
purchase and which is adequate to es-
tablish the propriety of the transaction 
and the price paid; and 

(9) Maximization of opportunities for 
small business, HUBZone small busi-
ness, small disadvantaged business, and 

woman-owned small business concerns 
to participate in contract performance.

970.4402–3 Purchasing from con-
tractor-affiliated sources. 

(a) A management and operating con-
tractor may purchase from sources af-
filiated with the contractor (any divi-
sion, subsidiary, or affiliate of the con-
tractor or its parent company) in the 
same manner as from other sources, 
provided: 

(1) The management and operating 
contractor’s purchasing function is 
independent of the proposed con-
tractor-affiliated source; 

(2) The same terms and conditions 
would apply if the purchase were from 
a third party; 

(3) Award is made in accordance with 
policies and procedures designed to 
permit effective competition which 
have been approved by the contracting 
officer. (This requirement for competi-
tion shall not preclude acquisition of 
technical services from contractor-af-
filiated entities where those entities 
have a special expertise, and the basis 
therefor is documented.); and 

(4) The award is legally enforceable 
where the entities are separately incor-
porated. 

(b) Subcontracts for performance of 
contract work itself (as distinguished 
from the purchase of supplies and serv-
ices needed in connection with the per-
formance of work) require DOE author-
ization and may involve an adjustment 
of the contractor’s fee, if any. If the 
management and operating contractor 
seeks authorization to have some part 
of the contract work performed by a 
contractor-affiliated source, and that 
contractor’s performance of that work 
was a factor in the negotiated fee, DOE 
approval would normally require: 

(1) That the contractor-affiliated 
source perform such work without fee 
or profit, or 

(2) An equitable downward adjust-
ment to the management and oper-
ating contractor’s fee, if any. 

(c) Determination on cost of money 
allowance as prescribed at 48 CFR 
31.205–10 shall be treated as follows: 

(1) When a purchase from a con-
tractor-affiliated source results from 
competition and is in accord with pro-
visions and conditions of paragraphs 
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